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FRANCO FERRARI*

The International Sphere of
Application of the 1988 Ottawa
Convention on International Factoring
Although the trend towards a worldwide unification of international trade law
is at least one hundred years old,' as confirmed by the fact that in 1993 the Hague
Conference on Private International Law celebrated the centennial anniversary
of its first session, 2 unification efforts are associated particularly with the latter
half 3 of this century. 4 This trend is not a surprise considering that in the 20th
century "[t]he globalization of most national economies has resulted in a dramatic
increase in transnational commerce" 5 and in a consequent need for a corresponding legislative policy designed to regulate such transnational commerce. 6 To put
Note: The American Bar Association grants permission to reproduce this article, or a part thereof,
in any not-for-profit publication or handout provided such material acknowledges original publication
in this issue of The InternationalLawyer and includes the title of the article and the name of the
author.
*Franco Ferrari holds a J.D. degree from the University of Bologna, Italy, and an LL.M. degree
from the University of Augsburg, Germany. He is a professor of Comparative Private Law at Tilburg
University Faculty of Law in The Netherlands.
1. For a similar affirmation, see Peter H. Pfund, Overview of the Codification Process, 15
BROOK. J. INT'L L. 7, 7 (stating that "[clontrary to the impression of many in this country, the
international codification process is almost one hundred years old").
2. For a short historical overview of the efforts toward the harmonization made by the Hague
Conference on Private International Law, see, e.g., Kurt Lipstein, One Hundred Years of Hague
Conferences on Private InternationalLaw, 42 INT'L & COMp. L.Q. 553 (1993); Peter H. Pfund,
The Hague Conference CelebratesIts 100th Anniversary, 28 TEX. INT'L L.J. 531 (1993).
3. For a similar statement, see Uwe Blaurock, ObernationalesRecht des internationalenHandels, 1993 ZEITSCHRIFr FOR EUROPISCHES PRIVATRECHT 147, 252.
4. Compare RUDOLF B. SCHLESINGER ET AL., COMPARATIVE LAW 31 (5th ed. 1988) (stating
that it is at the beginning of this century that "there arose a strong movement favoring . . . the total
or at least substantial unification of all civilized legal systems").
5. Saul Perloff, The Ties that Bind: The Limits of Autonomy and Uniformity in International
Commercial Arbitration, 13 U. PA. J. INT'L Bus. L. 323, 323-24 (1992) (footnote omitted).
6. For similar affirmations, see FRANCESCO GALGANO, IL DIRITTO PRIVATO FRA CODICE E COSTITUZIONE 47 (2d ed. 1980); MARY ANN GLENDON ET AL., COMPARATIVE LEGAL TRADITIONS IN A
NUTSHELL 23 (1982).
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it succinctly, a growing demand arose for a body of law governing business
transactions linked to a plurality of legal systems.' In order to reach the goal of
unification of international commercial law (for the sake of certainty of law), it
has been necessary to overcome what has been considered its biggest obstacle,
i.e., the existence of a "myriad" 8 of distinct domestic laws. 9 In short, it has
been crucial to "reduce the impact of national boundaries,"' 0 "the international
merchants' and traders' worst enemy."ll Thus, there has been a continuing effort
to promote international trade12 through the unification (and harmonization) of
international commercial law.
In this respect, the unification of the law of the international sale of goods,' 3
the commercial contract par excellence, is a significant achievement. 14 Indeed,
in 1980 after more than fifty years of preparatory work 5 and two not overly
7. For this conclusion, see Sergio Carbone & Marco Lopez de Gonzalo, Commento all' art.
1, 1989 NUOVE LEGGI CIVILI COMMENTATE 2, 2.
8. For the use of this expression, see Michael Kabik, Through the Looking-Glass:International
Trade in the "Wonderland" of the United Nations Convention on Contractsfor the International
Sale of Goods, 9 INT'L TAX & Bus. LAW. 408, 409 (1992) (stating that "[i]nternational trade has
been hindered by a myriad of distinct domestic laws"). For a similar conclusion, see also James
E. Joseph, Contract Formation Under the United Nations Convention on Contractsfor the InternationalSale of Goods and the Uniform Commercial Code, 3 DICK. J. INT'L L. 107, 107 (1984) (stating
that "[o]ne of the greatest impediments to development of international trade is the plethora of
national laws").
9. For a similar conclusion, see also Francesco Galgano, Il diritto uniforme: La vendita internazionale, in ATLANTE DI DIRITTO PRIVATO COMPARATO 211, 211 (Francesco Galgano & Franco Ferrari
eds., 2d ed. 1993) (stating that the nationality of the law constitutes "an obstacle to economic
relationships which constantly increase among citizens of different countries; an obstacle above all
for the enterprises that are involved in international commerce and that acquire primary resources
or distribute goods in different countries which all have different law"). For similar affirmations,
see also Piero Bernardini, La compravenditainternazionale,in RAPPORTI CONTRATTUALI NEL DIRITTO
INTERNAZIONALE 77 (1991).
10. Roy Goode, Reflections on the Harmonization of Commercial Law, in COMMERCIAL LAW
AND CONSUMER LAW: NATIONAL AND INTERNATIONAL DIMENSIONS 3, 3 (R. Cranston & Roy Goode
eds., 1993). For a similar affirmation, see also Petar Sarcevic, Foreword, in INTERNATIONAL CONTRACTS AND CONFLICTS OF LAWS VII (Petar Sarcevic ed., 1990).
11. Errol P. Mendes, The U.N. Sales Convention & U.S.-Canada Transactions: Enticing the
World's Largest Trading Bloc to Do Business Under a Global Sales Law, 8 J.L. & CoM. 109, 112
(1988).
12. For a similar conclusion, see Kabik, supra note 8, at 409 (stating that "[e]fforts have long
been underway to promote international trade by unifying and harmonizing international commercial
law").
13. For this evaluation, see Franco Ferrari, L 'ambitodi applicazioneinternazionaledella Convenzione di Ottawasul "factoring" internazionale, 1996 RIvISTA TRIMESTRALE DI DIRITTO E PROCEDURA
CIVILE [Riv. TRIM. DIR. PROC. CIV.] 195, 196-97.
14. For this definition, see GALGANO, supra note 6, at 6.
15. For the history of the unification efforts in the area of international sales law in general and of
the most recent convention in this area in particular, see E. Allan Farnsworth, The Vienna Convention:
History and Scope, 18 INT'L LAW. 17 (1984); JOHN 0. HONNOLD, DOCUMENTARY HISTORY OF THE
UNIFORM LAW FOR INTERNATIONAL SALES (1989); Peter Schlechtriem, Bemerkungen zur Geschichte
des Einheitskaufrechts,in EINHEITLICHES KAUFRECHT UND NATIONALES OBLIGATIONENRECHT 27 (Peter Schlechtriem ed., 1987); Kazuaki Sono, The Vienna Sales Convention: HistoryandPerspective, in
INTERNATIONAL SALE OF GOODS: DUBROVNIK LECTURES 1 (Petar Sarcevic & Paul Volken eds., 1986).
VOL. 31, NO. 1
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successful conventions on the subject,' 6 the unification efforts in this field led
to the United Nations Convention on Contracts for the International Sale of Goods
(CISG)' 7 which became effective on January 1, 1988.18 The CISG was elaborated
by the United Nations Commission on International Trade Law, UNCITRAL,' 9
16. See the two 1964 Hague Conventions, respectively the Convention Relating to the Uniform
Law of International Sales of Goods, July 1, 1964 (with Annex, Uniform Law of International Sale
of Goods, reprinted in 13 AM. J. COMp. L. 453 (1964)), and the Convention Relating to a Uniform
Law on the Formation of Contracts for the International Sale of Goods, July 1, 1964 (with Annex,
Uniform Law on the Formation of Contracts for the International Sale of Goods, reprinted in 13
AM. J. COMP. L. 472 (1964)). Very many authors have considered these Conventions as being rather
unsuccessful (indeed, they came into force in only nine countries); see Franco Ferrari, Specific Topics
of the CISG in the Light of JudicialApplication and Scholarly Writing, 15 J.L. & COM. 1, 7 n.22
(1995)); for similar affirmations, see, e.g., Bernardini, supra note 9, at 83; M. Joachim Bonell, La
convenzione di Vienna sulla vendita internazionale: origine, scelte e principifondamentali, 1990
Riv. TRIM. DIR. PROC. cIv. 715,716; Riccardo Luzzatto, Vendita (dir.internaz.priv.), in 46 ENCICLOPEDIA DEL DIRITTO 502, 507 (1993); Michel Pelichet, La vente internationalede marchandises et
le conflit de lois, 1987 RECUEIL DES COURS DE L'ACADIMIE DE DROIT INTERNATIONAL DE LA HAYE
9, 32; Burghard Piltz, Internationales Kaufrecht. Das UN-Kaufrecht (Wiener Obereinkommen von
1980), in PRAXISORIENTIERTER DARSTELLUNG 8 (1993).
17. See United Nations Conference on Contracts for the International Sale of Goods, reprinted
in 19 I.L.M. 668 (1980) [hereinafter CISG]. Note, however, that the English version of the CISG
in not the only official version; the other official versions (Arabic, Chinese, French, Russian, Spanish)
are reprinted in THE CONVENTION FOR THE INTERNATIONAL SALE OF GOODS: A HANDBOOK OF THE
BASIC MATERIALS 169 (Daniel B. Magraw & Reed R. Kathrein eds., 2d ed. 1990). An exhaustive
list of articles, books, and commentaries devoted to the CISG cannot be given, considering the
number of papers written on it. For a detailed list of English papers, see Peter Winship, The U.N.
Sales Convention:A BibliographyofEnglish-LanguagePublications,28 INT'L LAW. 401 (1994). For
a list comprising papers written in other languages as well, see MICHAEL R. WILL, INTERNATIONALE

(4th ed. 1995); see also Walter Rondino, Bibliography: Vienna
Convention on the InternationalSale of Goods, in COMMENTARY ON THE INTERNATIONAL SALES
LAW: THE VIENNA SALES CONVENTION 851 (Cesare M. Bianca & M. Joachim Bonell eds., 1987);
BIBLIOGRAPHIE ZUM UN-KAUFRECHT

Peter Winship, A Bibliographyof Commentarieson the UnitedNationsInternationalSales Convention,
21 INT'L LAW. 585 (1987). Note, however, that the most updated and exhaustive list of publications
on the CISG can be found on the Internet; in this respect, see http://cisgw3.law.pace.edu.
18. For overviews and short commentaries occasioned by the CISG's implementation, see M.
Joachim Bonell, L 'entratain vigore della Convenzione di Vienna sulla vendita e le sue conseguenze

nellaprassidelle contrattazionicommercialiinternazionali, 1987
ZIONALE

DIRITTO DEL COMMERCIO INTERNA-

415; Rolf Herber, Gedanken zum Inkrafttreten des UN-Kaufrechtsabereinkommnen, 1987

RECHT DER INTERNATIONALEN WIRTSCHAFT

[RIW] 340; Ulrich Magnus, Das UN-Kaufrecht tritt in

Kraft! 51 RABELS ZEITSCHRIFT FOR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT [RABELSZ]
123 (1987); Robert W. Schaaf, Entry into Force in 1988 of U.N. Convention on Contracts for the

InternationalSale of Goods, 15 INT'L

LEGAL INFO.

56 (1987).

19. For UNCITRAL's history, its structure, and its goals, see Rend David, La Commission
des Nations Unies pour le droit commercial international, 1970 ANNUAIRE FRAN AIS DE DROIT
INTERNATIONAL 433; E. Allan Farnsworth, UNCITRAL-Why? What?How? When?20 AM. J. COMP.
L. 314 (1972); Berthold Goldman, Les travaux de la Commission des Nations Unies pour le droit
commercial international,106 JOURNAL DU DROIT INTERNATIONAL [JOURNAL CLUNET] 747 (1979);
Rolf Herber, Die Arbeiten des Ausschusses der Vereinten Nationenfar internationalesHandelsrecht
(Uncitral), 1974 RIW 577; Gerold Herrmann, The Contribution of UNCITRAL to the Development
of InternationalTrade Law, in 2 THE TRANSNATIONAL LAW OF INTERNATIONAL COMMERCIAL TRANSACTIONS 35 (Norbert Horn & Clive M. Schmitthoff eds., 1982); John 0. Honnold, The United
Nations Commission on InternationalTrade Law: Mission and Methods, 27 AM. J. COMP. L. 201
(1979); B.W.M. Trompenaars, UNCITRAL en haar mandat, in 1 MOLENGRAFICA 3 (D. KokkiniLatridou & F.J.A. van der Velden eds., 1989).
SPRING 1997
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one of the permanent institutions that promotes the unification of international
commercial law.2° This very important Convention 2' has now been enacted in
nearly fifty countries.22
While the unification of international sales law has long been considered a
primary goal23 because of its importance for the flow of international trade,24
unification attempts in other areas of the law have also been made. The International Institute for the Unification of Private Law (UNIDROIT) 25 has, since the
1970s, sought to draft uniform rules on factoring,26 mainly in response to the
increasing economic importance of factoring27 as a means of financing interna20. For an overview of the institutions promoting the unification of international commercial
law, see Rudolf Dolzer, InternationalAgencies for the Formulationof TransnationalEcomonic Law,
in THE TRANSNATIONAL LAW OF INTERNATIONAL COMMERCIAL TRANSACTIONS, supra note 18, at
61.
21. According to Ronald A. Brand & Harry M. Flechtner, Arbitration and Contract Formation
in International Trade: First Interpretations of the U.N. Sales Convention, 12 J.L. & CoM. 239,
239 (1993), the Convention is "rapidly becoming one of the most successful multilateral treaties
ever in the field of agreements designed to unify rules traditionally addressed only in domestic legal
systems. "
22. The CISG is in force in the following countries: Argentina (Jan. 1, 1988), Australia
(Apr. 1, 1989), Austria (Jan. 1, 1989), Belarus (Nov. 1, 1990), Bosnia-Herzegovina, Bulgaria
(Aug. 1, 1991), Canada (May 1, 1992), Chile (Mar. 1, 1991), China (Jan. 1, 1988), Cuba
(Dec. 1, 1995), Czech Republic (Apr. 1, 1991), Denmark (Mar. 1, 1990), Ecuador (Feb. 1,
1993), Egypt (Jan. 1, 1988), Estonia (Oct. 1, 1994), Finland (Jan. 1, 1989), France (Jan. 1,
1988), Georgia (September 1, 1995), Germany (Jan. 1, 1991), Guinea (Feb. 1, 1992), Hungary
(Jan. 1, 1988), Iraq (Apr. 1, 1991), Italy (Jan. 1, 1988), Lesotho (Jan. 1, 1988), Lithuania
(Feb. 1, 1996), Mexico (Jan. 1, 1989), the Netherlands (Jan. 1, 1992), New Zealand (Oct. 1,
1995), Norway (Aug. 1, 1989), Republic of Moldova (Nov. 1, 1995), Romania (June 1, 1992),
Russian Federation (Sept. 1, 1991), Singapore (Mar. 1, 1996), Slovakia (Jan. 1, 1993), Slovenia
(June 25, 1991), Spain (Aug. 1, 1991), Sweden (Jan. 1, 1989), Switzerland (Mar. 1, 1991),
Syrian Arab Republic (Jan. 1, 1988), Uganda (Mar. 1, 1993), Ukraine (Feb. 1, 1991), United
States (Jan. 1, 1988), Yugoslavia (Jan. 1, 1988), and Zambia (Jan. 1, 1988).
23. See Ferrari, supra note 13, at 198. For a recent list of the contracting states and their
declarations and reservations, see CISG ContractingStates andDeclarations Table, 15 J.L. & COM.
205 (1995); for a similar list, see also 1996 UNIFORM L. REV. 143.
24. In this respect it is worth mentioning that the sales contract has even been defined as the
"pillar of the entire system of commercial relations," Daniela Memmo, II contrattodi compravendita
nel diritto uniforme, 1983 Riv. TRIM. DIR. PROC. CIV. 180, 181. The importance of the sales contract
for international commerce has also been emphasized by Franz Bydlinski, Das allgemeine Vertragsrecht, in DAS UNCITRAL-KAUFRECHT IM VERGLEICH ZUM OSTERREICHISCHEN RECHT 88 (Peter

Doralt ed., 1985).
25. UNIDROIT was set up in Rome in 1926 under the aegis of the League of Nations. For an
overview of the Institute's activities, see Mario Matteucci, Unidroit: The FirstFifty Years, in 1 NEW
DIRECTIONS IN INTERNATIONAL TRADE LAW XVII (Unidroit ed., 1977); Riccardo Monaco, The
Scientific Activity of Unidroit, in id., at XXVII; J.G. Starke, The CurrentActivities of the Unidroit,
64 AUSTR. L.J. 685 (1990).
26. For a short historical account of the unification efforts made in the field of factoring, see
Alessandro Munari, llfactoring internazionalenella convenzione Unidroit, 1989 DIRITTO DEL COMMERCIO INTERNAZIONALE 457.
27. For some references to the economic importance of factoring throughout the world, see H.
Wassermann, Factoringin Deutschland1989, 1990 FINANZIERUNG FACTORING LEASING 143, where
the author stresses that the value of factoring contracts throughout the world amounted in 1989 to
about 323 billion German marks.
VOL. 31, NO. I
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tional trade28 and the fact that "divergences in national law and the frequent
uncertainty as to the law applicable to a given transaction . . . create problems
which the factoring industry must constantly face and which it seeks to overcome
by passing on to suppliers the increased cost of its services. ' '29 UNIDROIT's
work led initially to the 1983 Preliminary Draft Uniform Rules on Certain Aspects
of International Factoring,3 ° then to the 1987 Draft Convention on International
Factoring, 31 and finally culminated in the 1988 Ottawa Convention on International Factoring,3 2 which became effective on May 1, 1995, 3 after the expiration
of six months from the date of deposit of the third' instrument of ratification,
acceptance, approval, or accession.35
28. See BRIGITTE BJOERN, FACTORING-A COMPARATIVE ANALYSIS 13 (1995).
29. Frdd6rique Mestre, ExplanatoryReport on the Draft Convention on InternationalFactoring,
1987 UNIFORM L. REV. 85, 93. The idea behind this statement can also be found, albeit with reference
to the sole factoring contracts between American and Japanese enterprises, in William C. Philbrick,
The Use of Factoringin InternationalCommercial Transactionsand the Needfor Legal Uniformity as
Applied to FactoringTransactionsbetween the UnitedStatesandJapan,99CoM. L.J. 141,152 (1994),
where the author states that" [tihe general vagueness in Japanese laws regarding assignments of accounts
receivable and the direct conflicts between U.S. and Japanese laws in those areas ... undermine the
use of international factoring in transactions between United States and Japanese parties."
30. See Preliminary Draft Uniform Rules on Certain Aspects of International Factoring (Text
established by the UNIDROIT Study Group for the preparation of uniform rules on the factoring
contract as approved by the UNIDROIT Governing Council at its 62nd session (Rome, 4-7 May
1983)), reprintedin1982 UNIFORM L. REV. 36. For a discussion in scholarly writing of this preliminary
draft, see Giorgio De Nova, Profili e problemi del factoring internazionale, in SVILUPPO DELLA
FINANZA INTERNAZIONALE E INTERDIPENDENZA DEl SISTEMI FINANZIARI 63 (1984); Aldo Frignani,
L'avan progetto di legge uniforme su certi aspetti del factoringinternazionale (Unidroit1982), 1983
RIVISTA DI DIRITTO CIVILE [RIv. DIR. civ.] 96.
31. See Draft Convention on International Factoring, reprinted in 1987 UNIFORM L. REV. 72
(text adopted by the UNIDROIT Committee of Governmental Experts for the preparation of a draft
Convention on certain aspects of international factoring at its third session (Rome, 22-24 Apr. 1987)),
reprinted in 1987 UNIFORM L. REV. 72. The text of the Draft Convention has also been published
in 1987 RABELsZ 725. For comments on this draft, see Bianca Cassandro Sulpasso, l factoring
internazionale ed il progetto Unidroit, in SVILUPPI E NUOVE PROSPECTIVE DELLA DISCIPLINA DEL
LEASING E DEL FACTORING IN ITALIA 21 (Alessandro Munari ed., 1988); Giorgio De Nova, lprogetto
Unidroitdi convenzione sulfactoringinternazionale,1987 DIRITTO DEL COMMERCIO INTERNAZIONALE
715; Roy Goode, The Proposed New Factoringand Leasing Conventions, 1987 J. Bus. L. 219.
32. For the text of this Convention, see Ottawa Convention on International Factoring, 27 I.L.M.
943 (1988) [hereinafter Ottawa Convention].
33. See also ALESSIO ZACCARIA, PRAXIS DES INTERNATIONALEN PRIVAT- UND VERFAHRENSRECHTS 279 (1996).
34. After France's and Italy's deposit of their instrument of ratification in 1991 and 1993 respectively, Nigeria deposited its instrument of ratification in October 1994, For this information, see
1994 UNIDROIT BULLETIN 33, 33; 1996 UNIFORM L. REV. 146, 146.
35. See Ottawa Convention, supra note 32, art. 14:
1. This Convention enters into force on the first day of the month following the
expiration of six months after the date of deposit of the third instrument of ratification, acceptance, approval or accession.
2. For each State that ratifies, accepts, approves, or accedes to this Convention after
the deposit of the third instrument of ratification, acceptance, approval or accession,
this Convention enters into force in respect of that State on the first day of the
month following the expiration of six months after the date of the deposit of its
instrument of ratification, acceptance, approval or accession.
SPRING 1997
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This brief article focuses not so much upon the Ottawa Convention's substantive
law provisions3 6 as upon its personal, spatial, and temporal sphere of application
(articles 2 and 21). Section I discusses the Convention's sphere of application
rationemateriaeand its definition of "international" factoring contracts. Section
II examines the Convention's "direct" applicability. Section III investigates the
Convention's "indirect" (private international law-based) applicability.

I. The International Factoring Contract
A.

THE FACTORING CONVENTION AND THE FACTORING CONTRACT

In drafting the 1988 Ottawa Convention, UNIDROIT tried to provide a set
37
of uniform rules governing the increasingly important factoring contract, a goal
38
expressly mentioned in the Ottawa Convention's Preamble. Nevertheless, the
Convention does not address all the legal issues relating to international factoring. 39 The Ottawa Convention does not deal, for instance, with the issues of
' 4° third"formalities as to validity of the execution of the factoring contract,
party-effectiveness of assignments of receivables, 41 or priority among conflicting
claimants as to the accounts receivable.42 Despite these deficiencies, 43 the Convention succeeds in reaching its stated goal in the Preamble of promoting international
trade through the facilitation of international factoring transactions." Indeed, the
Convention provides for the uniform solution of some very important problems
36. For a detailed discussion of the substantive rules laid down by the Ottawa Convention, see
Gargiulo-Giancoli, La cessione del creditosotto lalente Unidroit, 1993 COMMERCIO INTERNAZIONALE
1296; Riccardo Monaco, La convenzione internazionaleper i contratti di factoring, in BANCARIA
13 (1989); Munari, supra note 26, at 457-59.
37. For a reference to the increasing economic importance of factoring, see A. Schranz,

WirtschaftlicheBedeutung des InternationalenFactoring/EconomicAspects ofinternationalFactoring
(bilingual article), in FACTORING-HANDEUCH. NATIONAL-INTERNATIONAL 169 (K.F. Hagernmiuller

& H.S. Sommer eds., 1987).
38. See Ottawa Convention, supra note 32, at 943, where it is stated that the contracting states
recognize "the importance of adopting uniform rules to provide a legal framework that will facilitate
international factoring, while maintaining a fair balance of interests between the different parties

involved in factoring transactions."
39. For a similar statement, see also Ferrari, supra note 13, at 200; Philbrick, supra note 29,
at 155, referring to the Factoring Convention's "imperfect" uniformity and predictability.
40. For a similar affirmation, see Albert F. Reisman, The Uniform Commercial Code and the
Convention on InternationalFactoring, 22 UCC L.J. 320, 323-24 (1990).
41. BEATE A. DIEHL-LEISTNER, INTERNATIONALEs FACTORING: EINE RECHTSVERGLEICHENDE
DARSTELLUNG ZUM RECHT DER BUNDESREPUBLIK DEUTSCHLAND, FRANKREICHS UND DER USA
UNTER EINSCHLUB DER UNIDROIT-KONVENTION 0BER DAS INTERNATIONALE FACTORING 136 (1992).
42. For this statement, see also Mary Rose Alexander, Note, Towards Unification and Predict-

ability: The InternationalFactoring Convention, 27 COLUM. J. TRANSNT'L L. 353, 366 (1989); see
also Philbrick, supra note 29, at 156.
43. For a more detailed list of issues not governed by the Ottawa Convention, see Eberhard
Rebmann, Das Unidroit-Obereinkommen aber das internationaleFactoring (Ottawa 1988), 1989
RABELSZ 599, 603; ZACCARIA, supra note 33.
44. For this evaluation, see also Ferrari, supra note 13, at 200; Rebmann, supra note 43, at
621.
VOL. 31, NO. 1
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arising from international factoring contracts (for example, the validity of bulk
assignments and assignments of future accounts receivable and the extent of the
buyer's obligation to pay the factor after receiving notice of the assignment of
the accounts receivable), thereby overcoming at least some of the drawbacks that
have caused "factoring institutions [to be]45 less willing to assume the legal risks
associated with international factoring."
Unlike the 1980 United Nations Convention on Contracts for the International Sale of Goods, which does not define the "sales contract, ' 41 the 1988
Factoring Convention expressly provides for a definition of the factoring contract it governs, thus helping to promote legal certainty' and, ultimately,
international trade. Indeed, the absence of this definition would risk prompting
interpreters to resort to domestic definitions, which would ultimately lead to
diverging interpretations and applications of the Convention. Such divergent
applications would violate the overall rationale behind the drafting of the 1988
Factoring Convention, the promotion of uniformity, and contrast with the
specific rule laid down in article 4 of the Convention:4 8 "In the interpretation
of this Convention, regard is to be had to . . . its international character and
the need to promote uniformity ..
.
The Convention defines the factoring contract as the contract by virtue of
which the supplier may or will assign receivables arising either from contracts
for the sale of goods (except for sales to consumers) or from contracts for the
45. Alexander, supra note 42, at 354.
46. It has often been pointed out that the CISG does not define the sales contract. In this respect, see
FRANCO FERRARI, VENDITA INTERNAZIONALE DI BENI MOBILi. ART. 1-13. AMBITO DI APPLICAZIONE.

DISPOSIZIONI GENERAL 44 (1994); Philippe Kahn, Conventionde Vienne du 11 avril1980. Caract~res
et domaine d'application, 15 DROIT ET PRATIQUE DU COMMERCE INTERNATIONAL 385, 387 (1989);
Piltz, supra note 17, at 23; Claude Samson, La Convention des Nations Unies sur les contracts de
vente internationalede marchandises: Etude comparative des dispositions de la Convention et des
r~gles de droit quibicois en la mati~re, 23 CAHIERS DE DROIT 919, 927 (1982).
47. Note, however, that several authors have criticized the definition for being too broad and
therefore for not being too helpful.
48. See Ottawa Convention supra note 32, art. 4.
49. At this point it might be useful to point out that article 4 of the Ottawa Convention corresponds
almost literally to article 7 of the CISG (see Ferrari, supra note 13, at 201), which has triggered a
lot of discussion on the issue of whether the results of the interpretation of the CISG are to be applied
to the interpretation of the Ottawa Convention as well. For the discussion of the interpretation of the
CISG, see, e.g. , Jorge Adame Goddard, Reglas de lnterpretacionde la Convencion sobre Contratosde
Compraventa Internacional de Mercaderias, 1990 REVISTA DE INVESTIGACIONES JURIDICAS 9; M.
Joachim Bonell, L 'interpretazione del diritto uniforme alla luce dell 'art. 7 della convenzione di
Vienna, 1986 RIv. DIR. civ. 221; Franco Ferrari, Uniform Interpretationof the 1980 Uniform Sales
Law, 24 GA. J. INT'L COMP. L. 183 (1994); John 0. Honnold, The Sales Convention in ActionUniform InternationalWords and Uniform Application?8J.L. & COM. 207 (1988); John O. Honnold,
Uniform Words and Uniform Application: The 1980 Sales Convention and InternationalJuridical
Practice, in EINHEITLICHEs KAUFRECHT UND NATIONALES OBLIGATIONENRECHT, supra note 15, at
115; Mark N. Rosenberg, The Vienna Convention: Uniformity in Interpretationfor Gap-FillingAn Analysis and Application, 20 AUST. Bus. L. REV. 442 (1992); Michael F. Sturley, International
Uniform Laws in National Courts: The Influence of Domestic Law in Conflicts of Interpretation, 27
VA. J. INT'L L. 729 (1987).
SPRING 1997
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supply of services 50 to the factor, who must perform at least two of the four
functions listed in article 1(2)(b): 51 finance the supplier, keep the books relating
to the receivables, collect the receivables, or protect the supplier against default
in payment by the debtors. In order to be governed by the Convention, written
notice of the assignment must be given to the debtor. Indeed, "failure to give
such notice of assignment does not invalidate the factor's assignment, but...
makes the Convention inapplicable to the transaction. ,52

B.

"INTERNATIONAL"

FACTORING AND "INTERNATIONAL"

RECEIVABLES

As evidenced by the official title of the UNIDROIT Convention, its sphere of
application is limited to international factoring contracts,54 despite the increasing
arguments raised against a distinction between rules governing domestic transactions and rules governing international ones. 5 This limitation is due to the fact
that "while it might be desirable in theory to contemplate the preparation of
uniform rules on factoring at national as well as international level[s], there could
well be a strong reluctance on the part of many States to accept changes to
well-established principles of law which [might well be] of much more general
application than simply to factoring transactions." 56 However, the Convention's
impact is not per se limited to an international level. While the Convention does
not directly affect purely domestic factoring contracts, 57 it can, nevertheless,
have an impact on domestic law 58 by "serv[ing] as a model law for countries
wishing to develop or revise their domestic laws,", 59 as the CISG has served as

50. It may be useful to emphasize that, as a consequence of the rule mentioned in article 4 and
referred to in the text, all concepts (including the "sales contract" and the "contract for the supply
of services") must be interpreted in an "autonomous" manner, i.e., in their interpretation one should
not resort to the meaning one generally attaches to certain expressions within the ambit of a particular
system. See also JOHN 0. HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES UNDER THE 1980
UNITED NATIONS CONVENTION 136 (2d ed. 1991), where the author states that "the reading of a

legal text in the light of the concepts of our domestic legal system [is] an approach that would violate
the requirement that the Convention be interpreted with regard 'to its internationalcharacter'
(emphasis added).
51. See also DIEHL-LEISTNER, supra note 41, at 125-26.
52. Reisman, supra note 40, at 350-51.
53. The Ottawa Convention has only two official versions, English and French.
54. See Ferrari, supra note 13, at 202; Mestre, supra note 29, at 93.
55. See Arthur Rosett, Critical Reflections on the United Nations Convention on Contractsfor
the InternationalSale of Goods, 45 OHIO ST. L.J. 265, 269 (1984), where the author states that
"[t]he very interconnectedness of domestic and international economies ... motivates the effort to
harmonize contract law [and] demonstrates that the international transaction often is neither functionally nor definitionally distinct [from domestic transactions]."
56. Mestre, supra note 29, at 43. For similar conclusions, see also Malcolm Evans, Explanatory
Report, 1982 UNIFORM L. REV. 45, 53; Rebmann, supra note 43, at 603.
57. Note, however, that even a domestic factoring contract can be governed by the Convention,
as long as the "internationality" requirement (relating to the underlying contract) is met.
58. See Ferrari, supra note 13, at 202.
59. Alexander, supra note 42, at 357.
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a model for domestic codifications of the law of sales of several countries, 60 such
as some of the Scandinavian ones. 6'
From what has been said thus far, one can easily deduce that the Ottawa
Convention merely applies to international factoring contracts. However, the
internationality is not-as one might think-defined in relation to the factoring
contract itself. 62 Unlike the CISG, pursuant to which the internationality of the

contracts falling within its sphere of application is based upon the condition that
the buyer and the seller have their places of business in different states,63 the
International Factoring Convention does not" define internationality on the basis
of a subjective element,65 that is, on the basis of where the parties to the factoring
contract (that is the factor and the supplier) have their places of business. Therefore, even factoring contracts concluded between parties having their places of
business in the same state can be subject to the Convention de quo, 66 provided
that the internationality requirement, as well as all the other requirements, are
met.67
According to the Ottawa Convention, the internationality of a factoring contract
depends upon an objective rather than a subjective element. By virtue of article
2(1),68 a factoring contract is international when the receivables assigned arise
either from an international contract of sale of goods (i.e., a contract of sale
between the supplier and a debtor whose places of business are in different states) 69
or an international contract for the supply of services (i.e., a contract for the
supply of services the parties to which have their places of business in different
60. In this respect, see Ulrich Magnus, Aktuelle Fragen des UN-Kaufrechts, ZEITSCHRiFr FOR
EUROPAISCHES PRIVATRECHT 79, 81 (1993); Peter Schlechtriem, Rechtsvereinheitlichungin Europa
und Schuldrechtsreforn in Deutschland, ZEITSCHiuFr FOR EUROPXISCHES PRIVATRECHT 215, 219
(1993).
61. See Leif Sevon, The New Scandinavian Codification on the Sale of Goods and the 1980
United Nations Convention on Contracts for the InternationalSale of Goods, in EINHEITtUCHES
KAUFRECHT UND NATIONALES OBLIGATIONENRECHT, supra note 15, at 343.
62. See Rebmann, supra note 43, at 603.
63. For a discussion of the internationality of contracts governed by the CISG, see Franco Ferrari,
L 'ambito di applicazione della convenzione di Vienna sulla vendita internazionale di beni mobili,
1994 RIv. TRIM. DIR. PROC. CIV. 893, 907-12; Kurt Siehr, Der internationaleAnwendungsbereich
des UN-Kaufrechts, 52 RABELSZ 587, 590-91 (1988).
64. At the 1988 Ottawa Diplomatic Conference, only the representative ofthe Hague Conference
on Private International Law criticized the Convention's definition of "internationality" and suggested
to define it on the basis of a subjective element comparable to that of the CISG. See Rebmann, supra
note 43, at 605.
65. The criterion of internationality mentioned in the text has been labeled as a "subjective"
one by several authors. See, e.g., Laszlo Reczei, The Area of Operation of the InternationalSales
Conventions, 29 AM. J. COMp. L. 513, 517 (1981); Giorgio Sacerdoti, I criteridi applicazione della
convenzione di Vienna sulla vendita internazionale, 1990 Riv. TRIM. DIR. PROC. CIV. 733, 734.
66. See Ferrari, supra note 13, at 203.
67. Note that like under the CISG, supra note 17, art. 1(3)), the parties' citizenship is irrelevant for
the determination of the internationality of a factoring contract governed by the Factoring Convention.
68. This article can be traced back to articles 2(1) of the Preliminary Draft Rules and 2(1) of
the Draft Convention.
69. See Gargiulo-Giancoli, supra note 36, at 1303; Munari, supra note 26, at 460.
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states). 7 ° Consequently, the Ottawa Convention's applicability depends not as
much upon the internationality of the factoring contracts as upon the internationality of the receivables. 7
C.

THE RELATIONSHIP BETWEEN THE VIENNA SALES CONVENTION AND
OTTAWA FACTORING CONVENTION

From what has been suggested above, it is apparent that the Vienna Sales
Convention and the Ottawa Factoring Convention share some common elements.72 Indeed, in order to be applicable, both the Vienna Sales Convention
and the Ottawa Factoring Convention require an international contract for the
sale of goods,73 the internationality of which is defined in the same way by both
Conventions. 74
The overall suggestions here are that the CISG concepts, such as the concepts
of "goods' 75and "sale,' 76must generally77 be taken into account when interpreting the corresponding concepts in the Ottawa Convention 78 (considering that the
interpretative criteria of both Conventions are identical),7 9 and that the Ottawa
70. Note that according to some authors it is uncertain whether all assignments of receivables
arising from international contracts for the supply of services are governed by the Convention. See
Rebmann, supranote 43, at 605, where the author states that some writers conclude that the assignment
of receivables arising from international banking contracts can be governed by the Convention.
71. See DIEHL-LEISTNER, supra note 41, at 127; Ferrari, supra note 13, at 203; Monaco, supra
note 36, at 13; Philbrick, supra note 29, at 155; Kurt Siehr, Unificazione internazionaledel diritto
dei contratti
innominati, DiRITTO DEL COMMERCIO INTERNAZIONALE 88, 98 (1988); ZACCAlUA, supra
note 33, at 281.
72. Note that according to De Nova, supra note 31, at 716, the Ottawa Convention and the
CISG are so closely linked that the former convention can be considered the "son" of the latter
one.
73. Note, however, that the Ottawa Convention can be applicable even where the receivables
arise from an international contract different from a sales contract, as already pointed out in the
text.
74. Indeed, both the CISG and the Ottawa Convention require that the parties to the sales contract
have their places of business in different states. See CISG, supranote 17, art. 1(1); Ottawa Convention,
supra note 32, art. 2(1).
75. For a detailed analysis of the CISG concept of "goods," see Ferrari, supra note 16, at 6667.
76. See Ferrari, supra note 63, at 925-30.
77. This limitation is necessary since it is doubtful whether a concept in the Convention always
totally corresponds to that of its CISG counterpart. In this respect it is sufficient to have a closer
look at the CISG concept of "goods." All the "goods" the international sale of which is governed
by the CISG are also "goods" in the sense of the Convention (see Ferrari, supra note 13, at 204
n.65). However, it is doubtful whether the Convention's concept of "goods" excludes those "goods"
the international sale of which is, by virtue of article 2 of the CISG, excluded from the CISG's
sphere of application (such as vessels, ships, hovercraft, aircrafts, money, electricity, etc.). The
need to create a uniform international trade law suggests an affirmative answer which would, however,
limit the scope of the Convention.
78. See Franco Ferrari, Der internationaleAnwendungsbereich des Ottawa Ubereinkommens
von 1988 iber InternationalesFactoring, 1996 RIW 181, 184; see also Reisman, supra note 40, at
323, where the author states that "the general organization of the [International Factoring Convention]
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Convention's "internationality" requirement, set forth in article 2(1), is met
whenever the assigned receivables arise from a contract governed by the CISG.80
However, these suggestions do not mean that the Ottawa Convention is limited
to governing only these types of factoring contracts. Indeed, the Ottawa Convention can also govern factoring contracts pursuant to which receivables are assigned
that arise from contracts for the international sale of goods that fall outside the
scope of application of the Vienna Sales Convention, such as when the criteria
of applicability laid down in article I (1)(a) or I(1)(b) of the Vienna Sales Convention are not met. Thus, one can conclude that the internationality requirement
established by the Ottawa Convention is fulfilled whenever the contract for the
sale of goods from which the receivables arise is considered international under
article 1(1) of the Vienna Sales Convention."1
Since the International Factoring Convention can be applicable not only when
the assigned receivables arise from a contract for the international sale of goods
(independently from whether it is subject to the Vienna Sales Convention), but
also when the receivables arise from an international contract for the supply of
services, it can also govern factoring contracts concerning receivables arising
from international sales contracts that are excluded by virtue of article 3 of the
CISG from its sphere of application for being considered not as much contracts
for the sale of goods as contracts for the supply of services. 82According to article
3 of the Vienna Sales Convention, contracts for the sale of made-to-order goods
in which the party that orders the goods undertakes to supply a substantial part
of the materials necessary for their production or manufacture13 and contracts
in which the preponderant part of the obligations of the party that furnishes the

follows that of the CISG and the terminology in many instances is also similar, so that subsequent
decisions interpreting similar language of either convention may be authority for interpreting the
other."
79. See supra note 49.
80. See also Ferrari, supra note 13, at 205.
81. At this point it may be useful to mention that some authors have pointed out that contracts
that are considered "international" under the CISG can be divided into two different categories:
those to which the CISG applies and those to which it does not apply. See Paul Volken, Das Wiener
Obereinkommen aber den internationalen Warenkauf." Anwendungsvoraussetzungen und Anwendungsbereich, in EINHEITLICHES KAUFRECHT UND NATIONALES OBLIGATIONENRECHT, supra note
15, at 81, 93.
82. See CISG, supra note 17, art. 3:
1. Contracts for the supply of goods to be manufactured or produced are to be considered sales unless the party who orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture or production.
2. This Convention does not apply to contracts in which the preponderant part of the
obligations of the party who furnishes the goods consists in the supply of labour
or other services.
For a comment on this provision, see Ferrari, supra note 16, at 57-64.
83. For a reference to these contracts in commenting on the CISG, see also PETER SCHLECHTrrEM,
EINHEITLICHES UN-KAUFRECHT 16 (1981).
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goods consists of the supply of labor or services are excluded from the Vienna
Sales Convention's sphere of application ratione materiae.4
II. The Factoring Convention's "Direct" Application
Not unlike the CISG, 85 the Ottawa Convention draws a distinction between its
"direct" and "indirect" applicability. 86 Where the prerequisites rationemateriae
and the internationality requirement are met, and the Ottawa Convention's applicability has not been excluded by the parties to the factoring contract, 7 the
Convention will be "directly" applicable, by virtue of article 2(l)(a),8s as long
as the parties involved, i.e., the factor, the supplier, and the debtor, all have
their places of business in Contracting States.89 However, the parties' places of
business do not have to be located in three different Contracting States. The
Contracting State of the factor's place of business can be identical to the Contracting State in which either the supplier or the debtor has its place of business,
so long as the aforementioned internationality requirement (the places of business
of the debtor and the supplier must be located in different states) is satisfied. 9°
Thus, only the Contracting States in which the supplier and the debtor have their
places of business must be different. 9'

84. For a detailed examination of the CISG's sphere of application ratione materiae, see Giorgio
De Nova, L 'amibitodi applicazione ratione materiaedella Convenzione di Vienna, 1990 Riv. TRIM.
DIR. PROC. CIV. 747.
85. For a similar affirmation made in regard to the CISG, see Siehr, supra note 63, at 587.
86. See also Ferrari, supra note 13, at 206.
87. See Ottawa Convention, supra note 32, art. 3:
1. The application of this Convention may be excluded:
(a) by the parties to the factoring contract; or
(b) by the parties to the contract of sale of goods, as regards receivables arising
at or after the time when the factor has been given notice in writing of such
exclusion.
2. Where the application of this Convention is excluded in accordance with the previous paragraph, such exclusion may be made only as regards the Convention as a
whole.
88. See Ottawa Convention, supra note 32, art. 2(1):
1. This Convention applies whenever the receivables assigned pursuant to a factoring
contract arise from a contract of sale of goods between a supplier and a debtor
whose places of business are in different States and:
(a) those States and the State in which the factor has its place of business are
Contracting States, or
(b) both the contract of sale of goods and the factoring contract are governed
by the law of a Contracting State.
89. See also Philbrick, supra note 29, at 155; ZACCARUA, supra note 33, at 279.
90. The parties' citizenship is irrelevant as far as the Convention's applicability is concerned.
See supra note 67. Thus, the assignment of receivables can be governed by the Convention even
where all the parties (factor, supplier, and debtor) have the same citizenship, as long as the debtor
and the supplier have their places of business in different states.
91. See Ferrari, supra note 13, at 206.
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THE PLACE OF BUSINESS

An exact determination of the parties' places of business is essential to the
applicability of the Ottawa Convention. Nevertheless, the Convention, not unlike
the CISG, 92 in which the exact determination of the parties' places of business
is equally important,93 does not define the place of business.94 The International

Factoring Convention merely provides for the principle, which is also found in

the Vienna Sales Convention, 95 that if one party has more than one place of
business, the relevant place of business is not necessarily its principal place of
business,96 but is the place of business having the closest relationship to the
relevant contract97 and its performance.9" This principle does not help, however,

in defining the place of business. 99
92. For a similar statement, see Kevin Bell, The Sphere of Application of the Vienna Convention
on Contracts for the InternationalSale of Goods, 8 PACE INT'L L. REV. 237, 245 (1996).
93. For a reference to the lack of a definition of the "place of business" in the CISG, see ALDO
FRIGNANI, IL CONTRATTO INTERNAZIONALE 307 (1990); SCHLECHTIUEM, supra note 83, at 29.
94. See Ferrari, supra note 13, at 206.
95. See CISG, supra note 17, art. 10(a):
For the purposes of this Convention: (a) ifa party has more than one place of business,
the place of business is that which has the closest relationship to the contract and its
performance, having regard to the circumstances known to or contemplated by the
parties at any time before or at the conclusion of the contract.
96. Note that under the Uniform Law on International Sale of Goods, supra note 16, the issue
of which of several places of business of one party was to be considered relevant for the purpose
of determining its applicability was not expressly resolved; consequently, a dispute arose among
legal scholars as to what criterion should be used in order to solve the dilemma. For a detailed
discussion of this issue, see Gerold Herrmann, Anwendbarkeits des EinheitskaufrechtsaufKaufvertrag
mit Zweigniederlassung(Art. I Abs. I EKG), PRxIs DES INTERNATIONALEN PRIVAT- UND VERFAHRENSRECHTs 212, 214 (1983). Several scholars favored the view that the relevant place of business
had to be the one where the main seat was located. See, e.g., Ulrich Huber, Das EinheitlicheGesetz
aberden internationalenKauf, 1975 DER BETRIEB 1205, 1205. Others have suggested that the solution
depends on which place of business has the closest connection with the contract. This view was
favored by VOLKER STOTTER, INTERNATIONALES EINHEITSKAUFRECHT 132 (1975). This dispute was
finally resolved in 1982 by the German Supreme Court, which stated that the solution to be preferred
was the second one. See BGH, June 1, 1982, reprinted in INTERNATIONALE RECHTSPRECHUNG ZU
EKG UND EAG. EINE SAMMLUNG BELGISCHER, DEUTSCHER, ITALIENISCHER UND NIEDERLANDISCHER
ENTSCHEIDUNGENZU DEN HAAGER EINHEITLICHEN KAUFGESETZEN 89-91 (Peter Schlechtriem &

Ulrich Magnus eds., 1987). For a comment on the aforementioned German decision, see Daniela
Memmo, La 'sede d'affari' secondo la disciplina uniforme sulla vendita internazionale nella pit!
recente giurisprudenzadella Cortefederale tedesca, 1983 Riv. TRIM. DIR. PROC. CiV. 755.

97. This concept includes both the contract from which the assigned receivables arise and the
factoring contract.
98. See CISG, supra note 17, art. 2(2):
A reference in this Convention to a party's place of business shall, if it has more than
one place of business, mean the place of business which has the closest relationship
to the relevant contract and its performance, having regard to the circumstances known
to or contemplated by the parties at any time before or at the conclusion of that contract.
99. Note, however, that according to HONNOLD, supra note 50, at 79, it is possible to derive
a definition of the place of business from article 10(a) of the CISG, i.e., from the article on which
article 2(2) of the Convention is based.
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In defining the Ottawa Convention's concept of place of business, recourse
should be made to the outcome of discussions concerning this concept surrounding
the drafting of the Vienna Sales Convention.' ° Thus, there can be a place of
business where there is a stable business organization 1 or where, as stated by
the German Supreme Court with reference to an old uniform law,'O° "the center
0 3
of the business activity directed to the participation in commerce" is located,1 °4
which links the contracting party to the state where the business is conducted,'
as long as the party has autonomous power that is not limited to the bargaining
process. 5 Thus, places of temporary sojourn cannot be deemed to be places of
business.10 6 For this reason, conference centers, exhibitions,' 0 7 hotels, 0 8 and
rented offices at exhibitions' °9 cannot be considered as being places of business
0
under the Ottawa Convention.°"
Apart from the definition of the place of business and the matter of which of
several places of business is to be taken into account in determining both the
internationality of the factoring contract and the existence of the requirement for
the direct application of the Convention, another issue must be mentioned briefly,
regarding whose place of business is relevant when an agent concludes a contract.
The question is whether the relevant place of business would be considered that
of the principal or that of the agent. The answer lies with the rules of private
international law, since it depends upon the law governing the relationship be-

100. See Ferrari, supra note 13, at 208.
101. For a very similar definition, with reference,

however, to the CISG, see PETER
SCHLECHTRIEM, UNIFORM SALES LAW: THE UN-CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS 42 (1986), where the author emphasizes the need for a stability requirement.
See also Carbone & Lopez de Gonzalo, supra note 7, at 5; Ferrari, supra note 16, at 26; BEATE
CZERWENKA, RECHTSANWENDUNGSPROBLEME IM INTERNATIONALEN KAUFRECHT 131-33 (1988).
102. See BGH, June 2, 1982, reprinted in NEUE JURISTISCHE WOCHENSCHRIFr [NJW] 2730,
2731.
103. Id.
104. See Gian Alberto Ferretti, Commento all 'art. 10, in CONVENZIONE DI VIENNA SUI CONTRATTI
DI VENDITA INTERNAZIONALE DI BENI MOBILi 43, 43 (Cesare Massimo Bianca ed., 1990).
105. See Carbone & Lopez de Gonzalo, supra note 7, at 5, indicating that even though it is
necessary that there be autonomous power, it is doubtful whether the power must relate to the
possibility of concluding the contract or whether it is sufficient that it relate to the possibility of
conducting the bargaining; for an author favoring the former solution, see GERT REINHART: UNKAUFRECHT. KOMMENTAR ZUM UBEREINKOMMEN DER VEREINTEN NATIONEN VOM 11. APRIL 1980
UBER VERTRAGE OBER DEN INTERNATINOALEN WARENKAUF 38 (1991).
106. For this conclusion, referred, however, to the CISG, see also HONNOLD, supra note 50, at
181, arguing that "[t]he term 'place of business' in the official French text is tablissement and in
the official Spanish text is establecimiento-wordsthat seem to be inconsistent with a "temporary
stopping place."
107. See Siehr, supra note 63, at 590.
108. See Ferrari, supra note 16, at 30.
109. See Rosett, supra note 55, at 279, stating, with reference to the CISG, that in order to be
able to consider a place as being a place of business, "[n]either having a hotel room or a rented
office in a city nor engaging in sales transactions on repeated occasions in the nation appear to
suffice. "
110. See also Ferrari, supra note 13, at 208.
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tween the agent and principal under the conflict of laws rules. "1 Although different
jurisdictions will provide different solutions, the general rule is that if the agent
discloses the principal, the principal becomes party to the contract. " 2 Thus, it
is the principal's place of business that is relevant for purposes of the Ottawa
Convention. 13
' On the contrary, where the agent does not disclose the principal,
the agent is assumed to be the party to the contract, and consequently, it is the
agent's place of business that becomes relevant for the purposes of the Convention.
B.

THE CONTRACTING STATE

Another concept essential to the Ottawa Convention's applicability is that of
the Contracting State. 114 On the one hand, for the Convention to be applicable
according to article 2(l)(a), all the parties must have their places of business in
Contracting States, though-at the moment of the conclusion of the contractthe parties need not know that the states in which they have their places of business
are Contracting States." 5 On the other hand, the exact definition of Contracting
State is also relevant according to article 21 of the Convention. This article
provides that (from a temporal point of view) the Convention applies to factoring
contracts relating to receivables arising either from international contracts for
the sale of goods or from international contracts for the supply of services concluded on or after the date of the Convention's entry into force in the Contracting
States under article 2(1), as long as (a) the factoring contracts are concluded on
or after that date, or (b) the parties to the factoring contracts have agreed to the
application of the Convention. The first alternative requirement, (a), does not
cause any difficulties. It simply requires the factoring contract to be concluded
after the Convention's entry into force in the Contracting State(s) according to
article 2(1), a requirement that can be found in many recent uniform law conventions that demand that the contract the Convention governs be concluded on or
after the date of the convention's entry into force in the relevant Contracting
States." 6 The second alternative requirement, (b), involves an added difficulty,
111.
112.
113.
114.
115.
116.

See Ferrari, supra note 63, at 911.
This rule applies, for instance, in France, Germany, and Italy.
See Ferrari, supra note 13, at 208.
See also Ferrari, supra note 78, at 185.
For a similar statement, see Siehr, supra note 63, at 591.
For a comparable provision, see, e.g., article 100 of the Vienna Sales Convention:
(1) This Convention applies to the formation of a contract only when the proposal
for concluding the contract is made on or after the date when the Convention
enters into force in respect of the Contracting States referred to in subparagraph
1(a) or the Contracting State referred to in subparagraph 1(b) of article 1.
(2) This Convention applies only to contracts concluded on or after the date when
the Convention enters into force in respect of the Contracting States referred to
in subparagraph 1(a) or the Contracting State referred to in subparagraph 1(b) of
article 1.
For judicial applications of this article that evidence the importance of the date of formation of
the contract and the effective date of the Convention, see, e.g., Rechtbank Arnhem, May 27, 1993,
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since it extends the Convention's applicability to factoring contracts concluded
before the Convention's entry into force in the Contracting States in cases where
the parties agreed to that extension (i.e., where they agreed to the Convention's
applicability). The most important issue raised by this provision is whether the
parties' choice must be considered as merely leading to the determination per
relationem of the contents of the contract. If so, the rules of the Convention
could not override mandatory rules of the lex contractus. If, however, the parties'
choice were to be considered as having the same value as a kollisionsrechtliche
Parteiautonomie,the rules of the Convention would not per se be limited by the
mandatory rules of the lex contractus.
The parties' choice referred to in article 21 is not comparable to an opting-in
of the Convention in cases where it would per se not be applicable (as in cases,
for instance, where the receivables arise from consumer contracts). 7 Thus, the
parties' choice, as referred to in article 21, must be regarded as making the
Convention applicable even in cases where it contrasts with the mandatory rules
of the lex contractus."s
Now that the importance of the concept of Contracting State has been highlighted, the term must be defined. In light of the Ottawa Convention, a Contracting
State is a state which has either ratified, accepted, approved, or acceded" 9 to
the Convention and in which the Convention entered into force following the
expiration of six months after either the date of the deposit of the third instrument
of ratification, acceptance, approval, or accession-where fewer than three instruments had been deposited-or the date of the deposit of its instrument of ratification, acceptance, approval, or accession-where three states had already deposited their instruments.
The International Factoring Convention, not unlike the Vienna Sales Convention, 12 expressly provides for a special rule for cases where a Contracting State
has more than one territorial unit in which different systems of law are (or might
be) applicable in relation to issues governed by the Convention itself. According
to this rule, the Convention extends to all territorial units of that state, unless
in 12 NEDERLANDS INTERNATIONAAL PRIVAATRECHT 327, 328 (1994) (relying upon article 100 to
rightly exclude the applicability of the Vienna Sales Convention to a contract formed in 1990 between
a Dutch seller and a German buyer, when neither the Netherlands nor Germany were Contracting States
of the Vienna Sales Convention); Rechtbank Arnhem, Oct. 22, 1992, reprinted in 11 NEDERLANDS
INTERNATIONAAL PRIVAATRECHT 185, 186 (1993) (justifying the decision not to apply the Vienna
Sales Convention to a contract for the international sale of goods concluded in 1991 between an
English seller and a Dutch buyer by quoting article 100). For a more complete list of judicial
applications of article 100 of the CISG, see Franco Ferrari, Specific Topics of the CfSG in the Light
ofJudicialApplicationand Scholarly Writing, 10 PREADVIEZEN UITGEBRACHT VOOR DE VERENIGING
VOOR BURGERUIJK RECHT 81, 106 n.228 (1995).
117. See Ferrari, supra note 78, at 185-86.
118. For this solution, see also ZACCARIA, supra note 33, at 280.
119. Note that as far as the effects for the Convention of the ratification, accession, approval,
or acceptance are concerned, these are to be analogized.
120. See CIGS, supra note 17, article 93.
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the state declares (at the time of signature, ratification, acceptance, approval, or
accession) that the Convention is to extend to only some of the territorial units.
If a state makes such a declaration, the Convention only extends to those territorial
units, and if the place of business of a party is located in a territorial unit to
which the Convention does not extend, this place of business is considered to
be in a non-Contracting State.12
III. The International Factoring Convention's "Indirect" Application in
Contracting States
Similar to the CISG, 22 the Ottawa Convention is not necessarily inapplicable
when the parties (factor, supplier, and debtor) do not have their places of business
in Contracting States. Indeed, article 2(l)(b) expressly provides that the Convention is also applicable-provided that all the other requirements are met-when
both the international contract from which the assigned receivables arise and the
factoring contract are governed by the law of a Contracting State,123 though not
necessarily the same Contracting State,124 as, however, has been suggested by
some authors. 25
'
The introduction of this conflict of laws criterion, as an alternative to the
aforementioned criterion of applicability as established in article 2(1)(a), 126 serves
to extend the Convention's sphere of application, which otherwise would be too
restrictive. And since the Convention requires a link with a Contracting State,
the Convention does not run the risk that has led to the failure of earlier uniform
121. See Ottawa Convention, supra note 32, article 16:
1. If a Contracting State has two or more territorial units in which different systems
of law are applicable in relation to the matters dealt with in this Convention, it may,
at the time of signature, ratification, acceptance, approval or accession, declare that
this Convention is to extend to all its territorial units or only to one or more of
them, and may substitute its declaration by another declaration at any time.
2. These declarations are to be notified to the depositary and are to state expressly
the territorial units to which the Convention extends.
3. If, by virtue of a declaration under this article, this Convention extends to one or
more but not all of the territorial units of a Contracting State, and if the place of
business of a party is located in that State, this place of business, for the purposes
of this Convention, is considered not to be in a Contracting State, unless it is in
a territorial unit to which the Convention extends.
4. If a Contracting State makes no declaration under paragraph 1, the Convention is
to extend to all territorial units of that State.
122. See FRITZ ENDERLEIN & DIETER MASKOW, INTERNATIONAL SALES LAW 29 (1992).
123. See DIEHL-LEISTNER, supra note 41, at 127; Mestre, supra note 29, at 109; Philbrick, supra
note 29, at 155.
124. See ZACCARIA, supra note 33, at 280.
125. See, e.g., Monaco, supra note 36, at 13.
126. At this point is may be useful to note that the combination of the two criteria of applicability,
the direct one and the indirect (private international law-based) one, has often been used in recent
uniform law conventions. One author has defined this approach as a "classical" one. See Giuseppe
Cassoni, La compravenditanelle convenzioni e nel diritto internazionaleprivato italiano, 1982 Riv.
DIR. INT. PRIV. PROC. 434.
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law conventions, that is, applicability
of the convention even where there is no
7
link with any Contracting State. 11
A.

PRIVATE INTERNATIONAL LAW, CONTRACTS FOR THE SUPPLY OF SERVICES
IN GENERAL AND FOR TRANSPORT CONTRACTS IN PARTICULAR

As has already been pointed out, 2 article 2(1)(b) leads to the application of
the Convention even where the factor, the supplier, and the debtor do not have
their places of business in Contracting States, so long as the relevant contracts,
that is, the contracts for the sale of goods or for the supply of labor and the
factoring contract, are governed by the law of a Contracting State (which, as
already mentioned, does not have to be the same Contracting State for all the
above-mentioned contracts). 12 9 Thus, a distinction must be made between the
designation of the law applicable to the contracts from which the international
receivables arise, and the identification of the law applicable to the factoring
contract. In both cases, one must have recourse to the rules of private international
law of the forum state.
Where the lexfori is the law of a Contracting State in which the rules of private
international law are based upon (or comparable to) those of the 1980 EEC
Convention on the Law Applicable to Contractual Obligations,' 3" as is the case
127. The Convention's drafters did not adopt, in other words, the approach that led to the failure
of the 1964 Uniform Sales Laws. According to the Uniform Sales Laws' approach, they were to be
applied in Contracting States as long as the contract was an international one, even where the contract
had no other connection with the contracting states than the forum's being located in it. For this criticism,
see, e. g., Frangois Rigaux, Le domaine d 'applicationde la loi uniforme sur la vente internationaledes
objets mobiliers corporelset de la loi uniform sur laformation de ces contrats de vente, 1972 JOURNAL
DES TRIBUNAUX 561, 564; Rosett, supra note 55, at 274-75. This approach, later qualified as the erga
omnes approach (see Carbone & Lopez de Gonzalo, supra note 7, at 4), was criticized as being "excessive" (see Peter Winship, The Scope of the Vienna Convention on InternationalSales Contracts, in
INTERNATIONAL SALES: THE UNITED NATIONS CONVENTION ON CONTRACTS FOR THE INTERNATIONAL

SALE OF GOODS 1.1, 1.11 (Nina Galston & Hans Smit eds., 1984)).
128. See supra text following note 127.

129. See supra text accompanying note 43.
130. For this Convention, seeM. Joachim Bonell, Il diritto applicabilealle obbligazioni contrattuali, 1980 RIVISTA DI DIRITTO COMMERCIALE [RIv. DIR. COMM.] 215; Georges R. Delaume, The
European Convention on the Law Applicable to Contractual Obligations: Why a Convention? 22
VA. J. INT'L L. 105 (1981); H616ne Gaudmet-Tallon, Le nouveau droit internationalprivd des
contrats, 17 REVUE TRIMESTRIELLE DE DROIT EUROPtEN [REV. TRIM.] 215 (1981); Andrea Giardina,

La Convenzione comunitariasulla legge applicabilealle obbligazioni contrattuali,1981 RIVISTA DI
DIRITTO INTERNAZIONALE [RIv. DIR. INT.] 795; Erik Jayme, The Rome Convention on the Law
Applicable to Contractual Obligations, in INTERNATIONAL CONTRACTS AND CONFLICTS OF LAWS,
supra note 10, at 36; ANTOINE KASSIS, LE NOUVEAU DROIT EUROPtEN DES CONTRATS INTERNATIONAUX (1993); PETER KAYE, THE NEW PRIVATE INTERNATIONAL LAW OF CONTRACT OF THE EUROPEAN COMMUNITY (1993); Paul Lagarde, The EuropeanConvention on the LawApplicable to Contrac-

tual Obligations:An Apologia, 22 VA. J. INT'L L. 91 (1981); Ole Lando, The EEC Convention on
the Law Applicable to Contractual Obligations, 24 COMMON MKT. L. REV. 159 (1987); CONTRACT
CONFLICTS: THE EEC CONVENTION ON THE LAW APPLICABLE TO CONTRACTUAL OBLIGATIONS: A
COMPARATIVE STUDY (Peter M. North ed., 1982); RICHARD PLENDER, THE EUROPEAN CONTRACTS

CONVENTION (1991); Fausto Pocar, L'entrata in vigore della convenzione di Roma del 1980 sulla
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in Germany, the Netherlands, and other European countries, the principal criterion to be considered when determining the applicable law is the autonomy of
the parties (in the sense of choice of law). ' 3' This criterion should not cause much
difficulty since it represents a concept that has been almost universally recognized
throughout domestic private international law codifications long before the EEC
Convention ever came into force. 32 Absent a valid choice of law, 1 33 the 1980
EEC Convention makes applicable the law of the country with which the contract
is most closely connected. '4According to article 4(2) of the EEC Convention,
it is presumed that the contract is most closely connected with the country where
the party that has to perform the characteristic performance has its principal
place of business.135 A performance must be deemed to be a performance that

legge applicabileai contratti, 27 Riv. DIR. INT. PlIv. PROC. 249 (1991); Patrick R. Williams, The
EEC Convention on the Law Applicable to Contractual Obligations, 35 INT'L & COMP. L.Q. 1
(1986).
131. Several papers have been written on the role of "choice of law" under the EEC Convention.
See, e.g., Gerardo Broggini, La scelta della legge applicabile nella convenzione di Roma, 1992
FoRo PADANO 47; Samuel J. Cohen, The EEC Convention and U.S. Law Governing Choice of Law
for Contracts, with ParticularEmphasis on the Restatement Second: A ComparativeStudy, 13 MD.
J. INT'L L. & TRADE 223 (1989); Benedetto Conforti, La volontd delleparti come criteriodi collegamento, in LA CONVENZIONE Di ROMA SULLA LEGGE APPLICABILE ALLE OBBLIGAZIONI CONTRATTUALI
145 (Consiglio Nazionale del Notariato, 1983); ALBERTO DE DONATIS, L'AUTONOMIA DELLE PARTI
E LA SCELTA DELLA LEGGE APPLICABILE AL CONTRATTO INTERNAZIONALE (1991); Anthony J.E.
Jaffey, ChoiceofLaw in Relationto Jus Dispositivumwith ParticularReference to the EEC Convention
on the Law Applicable to ContractualObligations, inCONTRACT CONFLICTS, supra note 33; Friedrich
K. Juenger, Parteiautonomieund objektive Anknapfung im EG- Obereinkommen zum internationalen
Vertragsrecht, 1982 RABELSZ 57; Russell J. Weintraub, How to Choose Law for Contracts, and
How Not to: The EEC Convention, 17 TEX. INT'L L.J. 155 (1982).
132. In this respect, see, e.g., Williams, supra note 130, at 11, stating that "[tihe freedom afforded
to the contracting parties [by the EEC Convention] to choose the law to govern the contract is a
rule currently prevailing in the private international law of all Member States and also in most other
countries." (Footnotes omitted.)
133. For a discussion of the law applicable absent a valid choice of law, see Manlio Frigo, La
determinazione della legge applicabilein mancanza di scelta dei contraenti e le norme imperative
nella Convenzione di Roma, in LA CONVENZIONE DI ROMA SUL DIRITTO APPLICABILE Al CONTRATTI
INTERNAZIONALI 17 (Giorgio Sacerdoti & Manlio Frigo eds., 2d ed. 1994).
134. See European Communities: Convention on the Law Applicable to Contractual Obligations,
article 4(1), 19 I.L.M. 1492 (1980) [hereinafter EEC Convention]:
To the extent that the law applicable to the contract has not been chosen in accordance
with Article 3, the contract shall be governed by the law of the country with which
it is most closely connected. Nevertheless, a severable part of the contract which has
a closer connection with another country may by way of exception be governed by
the law of that other country.
For a very detailed study of the "closest connection," see ROBERTO BARATTA, IL COLLEGAMENTO
P10 STRETTO NEL DIRITTO INTERNAZIONALE PRIVATO (1991).

135. See EEC Convention, supra note 134, art. 4(2):
Subject to the provisions of paragraph 5 of this Article, it shall be presumed that
contract is most closely connected with the country where the party who is to effect
the performance which is characteristic of the contract has, at the time of conclusion
of the contract, his habitual residence, or, in the case of a body corporate or unincorporate, its central administration. However, if the contract is entered into in the course
of that party's trade or profession, that country shall be the country in which the
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is characteristic when it distinguishes one kind of contract from another, 13 6 which
explains why the payment of money generally is not regarded as characteristic,137
as has often been highlighted both in scholarly writing' 38 and judicial application. 39 As far as contracts for the supply of services are concerned, this requirement generally leads to the application of the law applicable to the party that has
to supply the services. 14° Thus, for example, the provision of legal services must
be considered the characteristic performance in a contract between a lawyer and
41
a client as would the provision of banking services in a banking contract. 1
As far as transport contracts are concerned, the 1980 EEC Convention is
based on a different presumption; it assumes that such contracts are most closely
connected with the country in which, at the time the contract is concluded, the
carrier has its principal place of business, if that country is also the country in
which the place of loading or the place of discharge or the principal place of
business of the consignor is situated.
B.

THE LAW APPLICABLE TO SALES AND FACTORING CONTRACTS

The premise laid down in article 4(2) pursuant to which the contract is
deemed to be most closely connected with the country where the party that
has to effect the characteristic performance has its place of business is also valid
with respect to sales contracts, 142 thus generally 143leading to the applicability of
the law of the seller, as pointed out both in scholarly writing 144 and judicial
principal place of business is situated or, where under the terms of the contract the
performance is to be effected through a place of business other than the principal
place of business, the country in which that other place of business is situated.
136. For a similar affirmation, see Dieter Martiny, Art. 28, in 7 MONCHENER KOMMENTAR ZUM
BGB para. 30 (Jirgen Sonnenberger ed., 2d ed. 1989).
137. See Ugo Villani, Aspettiproblematicidellaprestazionecaratteristica,in LA CONVENZIONE DI
ROMA SULLA LEGGE APPLICABILE ALLEOBBLIGAZIONICONTRATTUALI 17, 22 (Tito Ballarinoed., 1994).
138. See Andrea Giardina, Volontd delle parti, prestazione caratteristicae collegamento pia
significativo, in VERSO UNA DISCIPLINA COMUNITARIA DELLA LEGGE APPLICABILE AI CONTRATTI 3,
14 (Tullio Treves ed., 1983); KAYE, supra note 130, at 181.
139. See, e.g., OLG Koln, Jan. 16, 1992, reprinted in 1992 RIW 1021, 1024, expressly stating
that "the payment of money does never constitute the characteristic performance."
140. For this conclusion, see also JAN KROPHOLLER, INTERNATIONALES PRIVATRECHT 406 (2d
ed. 1994).
141. See KAYE, supra note 130, at 181. For further examples, see also article 117(2) of the Swiss
Law on Private International Law, which became effective on January 1, 1989. For a comment on
this law, see ANTON SCHNYDER, DAS NEUE IPR-GESETZ (2d ed. 1994).
142. For this affirmation, see also Ferrari, supra note 13, at 215.
143. Note that the presumption provided for by article 4(2) of the EEC Convention is rebuttable;
see EEC Convention, supra note 134, art. 4(5): Paragraph (2) "shall not apply if the characteristic
performance cannot be determined, and the presumptions in paragraphs 2, 3 and 4 shall be disregarded
if it appears from circumstances as a whole that the contract is more closely connected with another
country."
144. See Bernard Audit, L 'applicationen France de la convention de Rome sur la loi applicable
aux obligationscontractuelles,in LA CONVENZIONE DI ROMA SULLA LEGGE APPLICABILE ALLE OBBLIGAZIONI CONTRATTUALI 41, 43 (1994); Th.M. de Boer, Een Hollandse kijk op het EEGOvereenkomstenverdrag: het Balenspers-arrest,42 ARs AEQui 207, 210 (1993).
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application. 45 But, because the 1980 EEC Convention expressly provides
that its coming into force does not prejudice the application of international
conventions to which a Contracting State is, or becomes, a party, 146 the enactment of the EEC Convention only led to limited uniformity in the field of
international sales law, particularly since many Conventions already existed
in this field of the law. 147 From a private international law point of view, the
most important convention appears to be the 1955 Hague Convention on the
Law Applicable to International Sales, 48 which, despite the EEC Convention's
coming into force, is, by virtue of article 21 of the EEC Convention, still
applicable in a few countries. 149 Although the Hague Convention also generally
leads to the law of the seller,' 50 it does so only where the seller or its representative has not received the buyer's order at its place of business or its place of
habitual residence, in which case the buyer's law controls.
Where a court decides that the international sales contract is governed by a

145. See, e.g., Rechtbank Amsterdam, Oct. 5, 1994, reprintedin NEDERLANDS

INTERNATIONAAL

195, 195 (1995); OLG Mtinchen, Mar. 2, 1994, reprintedin 1994 NEUE JURISTISCHE
WOCHENSCHRiFT RECHTSPRECHUNGS-REPORT 1075, 1076; OLG Dusseldorf, Feb. 10, 1994, reprinted
PRVAATRECHT

in 1995 RIW 53, 54; KG Berlin, Jan. 24, 1994, reprinted in 1994 RIW 683.
146. See EEC Convention, supra note 134, art. 21:
This Convention shall not prejudice the application of international conventions to
which a Contracting State is, or becomes, a party.
For a similar statement made by an arbitral tribunal, see, e.g., Arbitral Tribunal ICC, No. 7197,
reprinted in 120 JOURNAL CLUNET 1028, 1030 (1993).
147. For a similar statement, see also KROPHOLLER, supra note 140, at 408.
148. For a detailed discussion of this Convention, see Andrea Giardina, Il mutamento della disciplina internazionalprivatisticadella vendita: problemi intertemporali, 1966 ANNAtU DI DIRITTO
INTERNAZIONALE 229; Kurt H. Nadelmann, The Uniform Law on the InternationalSale of Goods:
A Conflict of Laws Imbroglio, 74 YALE L.J. 449 (1964).
149. Thus, in the European countries in which the 1955 Hague Convention is still in force (such
as France and Italy), one must resort to the rules of this Convention rather than those of the Rome
Convention. See ERIK JAYME, LA COMPRAVENDITA INTERNAZIONALE DI BENI MOBILI NEI RAPPORTI
TRA ITALIA E GERMANIA 19 (1990). Contra, in the sense that the authors state that-when entered
into force-the 1980 Rome Convention has taken the place of the 1955 Hague Convention, Nicolella

& Orlandi, Sulla vendita internazionaledi cose mobili, 1993
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969, 970,

where the authors do not, however, mention any argument in favor of their statement. Note, however,
that the 1955 Hague Convention is supposed to be substituted with the 1985 Hague Convention on
the Law Applicable to Contracts for the International Sale of Goods (reprinted in 24 I.L.M. 1573
(1985)). For a detailed discussion of this Convention, see Nerina Boschiero, La nuova convenzione
dell'Ajasullaleggeapplicabileallavendita internazionale,22 Riv. DIR. INT. PRIV. PROC. 507 (1986);
Ole Lando, The 1955 and 1985 Hague Conventions on the Law Applicable to the InternationalSale
of Goods, 57 RABELSZ 155 (1993); Ole Lando, The 1985 Hague Convention on the Law Applicable
to Sales, 51 RABELSZ 60 (1987); Yvon Loussouarn, La Convention de La Haye d'octobre 1985 sur
la loi applicable aux contrats de vente internationale de marchandises, 75 REVUE CRITIQUE DE
DROIT INTERNATIONAL PRIVI [REv. CRIT.]

271 (1986); Campbell McLachlan, The New Hague Sales

Convention and the Limits of the Choice of Law Process, 102 L.Q. REV. 591 (1986); Guido Napoletano, Il progettodi una nuova Convenzione sulla legge applicabilealla compravenditainternazionale,
1985 DiIITTOCOMUNITAIIO E DEGLI SCAMBI INTERNAZIONALI 19; Guido Napoletano, La Convenzione
dell'Aja del 30 ottobre 1985 sulla legge applicabile alla compravendita internazionaledi merci,
1986 DiRITTo COMUNITARIO E DEGLI SCAMBI INTERNAZIONALI 31.
150. See Ferrari, supra note 13, at 216.
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particular uniform law convention (such as the Vienna Sales Convention), it must
decide as part of what law that uniform law convention must be applied. In doing
so, the aforementioned principles must be taken into account.
In order to be applicable according to article 2(1)(b), it is not sufficient that
the rules of private international law of the lexfori designate the law of a Contracting State as the law applicable to the international contract from which the
assigned receivables arise (independently from whether it is a contract for the
sale of goods or for the supply of services). Indeed, the factoring contract as
well must be governed by the law of a Contracting State. Since there are no
conventions on the law applicable to international factoring contracts, in most
European countries that are part of the EEC the issue of what law is applicable
to a factoring contract must be resolved by applying the 1980 EEC Convention
and its presumptions.' 51 Thus, factoring contracts are generally subject to the
law of the country where the party effecting the characteristic performance has
its principal place of business, that is, the law of the factor.' 52
IV. Conclusion
Although the Ottawa Convention has been enacted in only Italy, France, and
Nigeria, "' its importance should not be underestimated, since its sphere of application is not limited to international factoring contracts concluded between parties
having their places of business in these countries. 154 Indeed, when an action is
brought before the courts of a Contracting State, the Convention can also be
applicable where the rules of private international law of the forum subject the
factoring contract to the law of a Contracting State, provided that the contracts
from which the assigned receivables arise are also governed by the law of a
Contracting State. 155 For example, a factoring contract concluded between a factor
having its place of business in Contracting State A and an American supplier
whose receivables arise from a contract with a debtor having its place of business
in a non-Contracting State to which the parties chose to apply the law of a
Contracting State can, whenever the prerequisites laid down in article 2(l)(b)
are met, be governed by the Convention as much as a factoring contract concluded
between a factor from a Contracting State D and a supplier from a Contracting
State E pursuant to which the latter assigns receivables arising from a contract
between the supplier and a debtor from Contracting State F.' 56 The foregoing
151. Note, however, that not all the factoring contracts that are governed by the Convention raise
an issue of conflicts of law. Since, in order to be applicable, the Convention merely requires the
debtor and the supplier to have their places of business in different states, the factoring contract
between the supplier and the factor can be a purely domestic one.
152. See DIEHL-LEISTNER, supra note 41, at 82.
153. For this list of contracting states, see 1996 UNIFORM L. REV. 145, 145.
154. Ottawa Convention, supra note 32, art. 2(1)(a).
155. Id. art. 2(1)(b).
156. Id. art. 2(1)(a).
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remarks all relate to cases where the lex fori is the law of a Contracting State.
Quid iuris where the forum is located in a non-Contracting State?
In these cases, the Ottawa Convention cannot be directly applicable. However,
that does not mean that an "indirect" application has to be excluded too. Indeed,
even where the lexfori is the law of a non-Contracting State, the Convention de
quo can be applicable, albeit not by virtue of article 2(l)(b) of the Convention, since
the courts of the non-Contracting State are not bound by this provision. 157 If the
conflict of laws rules of a non-Contracting State (such as America) lead to the substantive law of a Contracting State, the Ottawa Convention can be applicable as
part of the substantive foreign law designated by the conflict of laws rules.
At this point, one must wonder, however, whether the courts of a non-Contracting State should apply the Convention only in cases where the courts of the
Contracting State to which the private international law rules of the forum lead
would apply it. That is, where-from the point of view of these courts-either the
prerequisites established in article 2(l)(a) or the ones set forth in article 2(l)(b) are
met, 158 or whether it is sufficient for the Convention to be applied by courts from
non-Contracting States that the internationality requirement as well as those ratione materiaeare met. If one were to have recourse to the solution given to an analogous problem having arisen under the CISG, one would have to decide in favor of
the Convention's applicability whenever the internationality and the rationemateriae requirements are satisfied.159 Although this view has the advantage of favoring
the Convention's application and, thus, international trade, to the extent that one
agrees with the premise of the Ottawa Convention, namely, that international factoring promotes international trade, this solution can also have negative consequences. Specifically, this view encourages forum shopping since the courts of
non-Contracting States could then apply the Convention even in cases where the
courts of the Contracting State to which the rules of private international law lead
would not do so. This result would occur in all cases in which the courts of the
Contracting State to which the rules of private international law lead would elect
not to subject either the factoring contract or the contract from which the assigned
receivables arise to the law of a Contracting State.
From what has been said above, the following conclusion can be drawn: If
one wants to avoid forum shopping, the courts of non-Contracting States must
be allowed to apply the Ottawa Convention only when the courts of the Contracting
State as part of whose law the Convention is applicable would also apply it.

157. This issue has raised a lot of problems under the CISG. For a reference to it, see Franco
Ferrari, CISG Art. 1(1) (b) and Related Matters: Brief Remarks on the Occasion of a Recent Dutch
Court Decision, 1995 NEDERLANDS INTERNATIONAAL PRIVAATRECHT 317.
158. This solution is favored by ZACCARIA, supra note 33, at 280.

159. This is the solution favored, at least by a few authors, under the CISG. See, e.g., Siehr,
supra note 63, at 608.
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